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G.R No-3015 of 2016 

(State of Assam Vs Sri Biju Chetry) 

 

IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR:: TEZPUR 

 
G. R. Case No. 3015 of 2016 

Under section 279/337/427 of I.P.C 

 

Present:-   Sri N. J. Haque, AJS,  

             Chief Judicial Magistrate,  

                       Sonitpur, Tezpur 

 

    State of Assam   
     –Vs–  

Sri Biju Chetry 
S/O:- Dambar Bhd. Chetry 
R/O:-Singri Bongaligaon 
P/S:-Dhekiajuli 
Dist:-Sonitpur, Assam …...Accused 

Advocate appeared: 
 

Mr.Niranjan Saikia, Asst. P.P……………………… For the State 

Mr.B. Sharma, Ld. Advocate……………………… For the accused person 

 

Evidence recorded on   :-13.06.2018, 20.06.2019 &16.08.2019  
Date of Statement of defence  :- 03.06.2020 

Argument heard on   :-03.06.2020 

Judgment delivered on  :- 09.06.2020 

 

J U D G M E N T 

History of Prosecution’s Case 

1. Prosecution case appears to be in a nutshell is that on 13.09.2016, one Sri 

Probal Jyoti Goswami lodged an ejahar before the O/C of Tezpur P.S through 

Bihoguri O.P alleging inter alia that on 07.09.2016 at about 2:20 PM he was 

standing along with a Tempo belongs to his nephewbearing Regd. No. AS-

12/AC-0955 at Rongamati Bakultoli on left side of the road and then one 

Scorpio vehicle bearing Regd. No. AS-01/AD-5399 came from backside and hit 

the Tempo and for which the tempo overturned on the road and fell down into 

a pond. The vehicle got damaged and he sustained grievous injuries. 
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Thereafter, he was admitted at Tezpur Medical College where he was informed 

that he is out of danger.  

“INVESTIGATION” 

2. On receipt of the ejahar,Tezpur P.S Case No.1620 of 2016 u/s 279/338/427 of 

I.P.C was registered and investigation into. On completion of the investigation, 

the I.O. of this case submitted charge sheet u/s 279/338/427 of I.P.C against 

the accused person. 

CHARGE & TRIAL 

3. In pursuant to the court’s process, the accused person appeared before the 

court and he was allowed to go on bail. Copies u/s 207 of CrPCwas furnished to 

the above named accused person. After hearing both side, particulars of 

offences u/s 279/338/427 of I.P.C was read over and explained to the accused 

person by my Ld. Predecessor in office, to which he pleaded not guilty and 

claimed to be tried. 

STATEMENT OF DEFENCE 

4. The prosecution side to prove the guilty of the accused person examined as 

many as 03 (Three) numbers of witnesses including the informant. Considering 

the testimonies of witnesses, prosecution side declined to adduce further 

evidence before this court. Hence, the evidence of prosecution side is closed. 

Accused is examined u/s 313 CrPC and his pleas of denial were recorded in 

separate sheet and the same kept with the case record. Accused declined to 

adduce evidence on his defence. 

ARGUMENT 

5. I have heard arguments of both sides, gone through the case record in the 

backdrop of evidences presented before this court by prosecution side. 

6. The points for determination in this case are:- 

(i.) Whether on 07.09.2016 at about 2:20 PM, at a place 

called Rongamati Bakultol, accused drove the Scorpio 

vehicle bearing Regd. No. AS-01/AD-5399, in a rash and 

negligent manner and such driving of accused creates 

endanger to the life of Sri Probal Jyoti Goswamiand 

thereby committed an offence punishable u/s 279 of IPC? 
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(ii.) Whether on the same date, time and place, accused drove 

the Scorpio vehicle bearing Regd. No. AS-01/AD-5399, in a 

rash & negligent manner and collidedaTempo of 

informantvideRegd. No. AS-12/AC-0955 causing simple 

hurt by imperilling the life of informant and safety and 

thereby accused committed an offence punishable under 

section-337 of I.P.C? 

 
(iii.) Whether on the same, date and time, accused drove the 

Scorpio vehicle bearing Regd. No. AS-01/AD-5399, in a 

rash and negligent manner, hit the tempo bearing 

registration no. AS-12/AC-0955and caused mischief of 

the tempo amounting to Rs. 50/- or more and thereby 

committed an offence punishable u/s 427 IPC? 

EVIDENCES OF PROSECUTION SIDE 

7. In this case prosecution side to prove the contentions of theejahar examined 

three numbers of witnesses including-cum- victim informant. I have carefully 

travelled through thetestimonies of each witnesses in the back drop of the 

entirecase. For the sake of proper appreciation of evidences on record let us 

reproduce the evidences. PW-1 is the informant of this case and he deposed 

that he knows the accused person and incident took place on 07.09.2016 at 

about 2:20 PM at Rongamati Bakultol over the National Highway. He also 

deposed that at the relevant time, he parked his tempo baring Regd. No. AS-

12/AC-0955 over the road and he was sitting inside the tempo.He further 

deposed that thereafter, one Scorpio vehicle bearing Regd. No. AS-01/AD-5399 

which was coming from Tezpur side towards Dhekiajuli in a rash and negligent 

manner hit the tempo as a result of which he along with his tempo rolled down 

into a pond and sustained injuries on his neck and leg. He also deposed that his 

tempo got damaged in the said accident.He also deposed that he took his 

treatment at Tezpur Medical College and Hospital and later he was shifted to 

Guwahati for better treatment. The accused came himself down from the 

Scorpio. After 3-4 days later he lodged the ejahar. Ext 1 is the ejahar and Ext 

1(1) is his signature. In his cross examination, he testified that he cannot say 
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the exact speed of the Scorpio vehicle and he had not stated before the police 

that the accused stopped the vehicle and came out from the vehicle. 

8. PW-2deposed that she knows the informant who is her nephew and also knows 

the accused of this case. She deposed that the accident took place in the year 

2016 at about 1:30 PM. She deposed that at the time of accident, she was 

proceeding from Bihaguri L.P School towards her mother’s house situated at 

Rongamati in the tempo of the informant. She further deposed that when the 

said tempo stopped near the Post Office of Bihaguri, one Scorpio vehicle, which 

was coming in a high speed dashed against the tempo from backside, as a 

result of which the said tempo rolled down into a nearby pond wherein she and 

the driver was there inside the tempo. She deposed that the driver sustained 

injuries on his person. She also deposed that the said Scorpio vehicle had 

stopped at the place of occurrence. On being informed to the police, police 

came and took them to the hospital. In her cross-examination, she testified that 

she had not stated before the police that she too sustained injuries at the time 

of accident. 

9. PW-3 deposed that she knows the informant of this case.She deposed that the 

accident took place in the year 2016 at about 2:20 PM and at the relevant time, 

she came out on the road and saw one tempo parked in the left side over the 

road. Thereafter, she saw one Scorpio vehicle, which was coming from Tezpur 

side towards Dhekiajuli dashed against the said tempo, as a result of which the 

said tempo rolled down into a nearby pond and the driver of the tempo 

sustained injury. In her cross examination, she deposed that the tempo was 

standing near the road. 

APPRECIATION OF EVIDENCES 

10. In this case offences u/s- 279/337/427 of IPC were explained and read over to 

the accused and the prosecution side has got the burden of prove to establish 

the accusations beyond any reasonable doubt. The prosecution needs to 

establish and proof the facts that on 07.09.2016 at about 2:20 PM, while the 

informant was standing along with a tempo bearing Regd. No. AS-12/AC-0955 

at Rongamati Bakultol on the left side of the road, the accused driving the 
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Scorpio bearing Regd. No. AS-01/AD-5399 rashly and negligently hit the tempo 

from backside and for which the tempo got damaged and the informant 

sustained injuries. The prosecution side to proof the aforesaid contentions 

examined as many as three numbers of witnesses including the informant. For 

proper appreciation of the evidence on record, let us discuss all the points for 

determination together in the backdrop of the evidence on record. 

11. I have cautiouslyvoyaged through the testaments of all the three numbers of 

witnesses and it finds that PW-1 appears to be the informant of this case and 

he has maintained that on 07.09.2016 at 2:20 PM at Rongamati Bakultal 

National Highway, he was sedentaryin parking the Tempo bearing Regd. No. 

AS-12/AC-0955 and then one Scorpio coming from Tezpur towards Dhekiajuli 

side vide No. AS-01/AD-5399 hit the tempo and afterwards, he along with the 

tempo went inside of a pond. He sustained injuries and the tempo got 

damaged. He also deposed that said Scorpio was on speedy mode. He 

sustained injuries on his neck and leg. He received treatment from Tezpur 

Medical and from where he went to Guwahati. He deposed that the accused 

himself came down from the Scorpioand after four days he lodged the ejahar. 

Ext 1 is the ejahar and Ext 1(1) is his signature. During his cross examination, 

he testified that he cannot say the exact speed of the Scorpio vehicle and he 

had not stated before the police that accused stopped his vehicle and came out 

from the vehicle. 

12. The evidence offered by the informant unveiled that on the date of incident, 

the Scorpio vehicle bearing Regd. No. AS-01/AD-5399 was driven by the 

accused and said vehicle hit the tempo vide No. AS-12/AC-0955 that was 

parked near Rongamati Bakultal over the National Highway. The informant 

although claimed that the vehicle was in high speed but during his cross 

examination, he testified that he cannot say the exact speed of the vehicle. PW-

2 and PW-3 in their evidence supported the contentions of the prosecution 

story by way of testifying that on the National highway at Bihuguri while the 

tempo was standing, one Scorpio vehicle vide No. AS-01/AD-5399came from 

backsidespeedily and hit the tempo for which the said tempo fell down into a 
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pond. PW-2 also deposed that he saw the accused was the driver of the said 

Scorpio. Hence, it is seen that all the abovethree witnesses in their 

evidencesdownright stated that the alleged incident occurred at the time when 

the tempo vide No. AS-12/AC-0955 was standing over the National Highway 

near Rongamati Bakultal and the Scorpio vehicle vide No. AS-01/AD-5399 

motoring by the accused approaching from Tezpur towards Dhekiajuli side hit 

the tempo from the back side and due to that said tempo went inside of a pond 

and the informant sustained injuries. 

13. As such it seen that informant and one witness deposed that alleged Scorpio 

driven by the accused speedily, while the bystandersunsuccessful to elucidate 

the exact speed of the vehicle. Now,whether in presence of aforesaid evidences 

the accused of this case may be held guilty commission of offence punishable 

u/s 279/337/427 of IPC.  

14. Section 279 of Indian Penal Code belongs to rash driving or riding on a public 

way and to substantiate the allegation of Sec. 279 of IPC, the prosecution is 

duty bound to prove that the accused was the driver of the vehicle, that 

accused driving the vehicle on a public way, the accused was riding or driving 

the vehicle rashly or negligently and the said rash and negligent driving of the 

accused caused endanger to the life of any other person.In this case the 

prosecution witnesses have recognized that the accused was driving the 

Scorpio vehicle on the National Highway. As such, it is seen that first two 

essential ingredients stand proved against the accused person. But whether the 

accused was driving or riding the Scorpio vehicle in rash and negligent manner, 

to prove such facts the evidences presented before this court by the three 

witnesses appears to be deficient. The victim although in his evidence-in-chief 

stated that the vehicle was driven speedily but during his cross examination, he 

has failed to state the exact speed of the vehicle. PW-2 in his evidence-in-chief 

stated that the said vehicle was driving speedily and none of them have 

deposed anything upon which rashness or negligent driving may be established 

and proved against the accused. 
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15. Section-337 of Indian penal Code narrates the fact of causing hurt or 

endangering life or personal safety of others. Merely, because the vehicle in 

question was being driven in a high speed does not speak of either negligent or 

rashness by itself. High speed is a relative term, it is for the prosecution to 

bring on record the materials which would establish what is mean by high 

speed on the facts and circumstances in this case. In absence of such materials 

no presumption of rashness or negligent should be drawn by invoking the 

maxim resipsa loquitur andpropositions held by the Hon’ble Apex Court in the 

case of State vs Satish, 1998 (8 SCC) 493. The essential ingredients of 

offence u/s 337 of IPC is appears to be same and identical of the offence 

punishable u/s 279 of IPC. Section 337 of IPC warrants to prove that the 

accused did some act rash and negligently that create endanger to the life or 

personal safety of others the person and the person was hurt due to some acts 

in consequences thereof. 

16. In this case all three witnesses have deposed that the accused driving the 

Scorpio hit the tempo that was standing near the road of Rongamati Bakultal 

over National Highway. All three witnesses have stated such facts but whether 

said act of the accused emerged due to rash and negligent driving that not 

appears to be established and proved against the accused. 

17. Section -427 of IPC narrates the factof causing damages amounting to Rs. 50/- 

or more and in this casethe prosecution side failed to adduce any evidence 

upon which that the Court may assume any indemnitiestriggered by the 

accused which is Rs. 50/- or upwards.The prosecution side failed to adduce any 

evidence to authenticate the offence of Section-427 of IPC against the accused. 

Simply the evidence of PW-1 that the tempo got dented not appears to be the 

proof of mischief causing damage to the amount of Rs. 50/- or more. 

18. In the case of 2005 (2) GLT 274 (Kriti Singh Vs. State of Assam),our 

Hon’ble parent High Court observed in para 12,13 and 15 that –  

In order to find a person guilty under Section 279 IPC 
prosecution is to establish that the accused was driving the 
vehicle in a public way and that he was driving in a rash or 
negligent manner. Similarly, to constitute offence under 
Section 304 (A) IPC, the prosecution is to establish the rash 
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or negligent act of the accused which was responsible in 
resulting 6 to death of the victim and such act of rash or 
negligence do not amount to culpable homicide. Thus, in 
order to constitute either of these two offences, the proof of 
rashness or negligence is essential. The term "rash" and 
"negligence" has not been defined in the code and both the 
words are not synonymous. Rashness is an act done in the 
hope that no untoward consequence will ensue though the 
person is aware of the like hood of such consequence. On 
the other hand, negligence is acting with the awareness 
that harmful or mischievous consequences will follow. If a 
person does an act with utter indifference of the 
consequence of which he may be conscious, which he hoped 
may not take place, he is said to be rash. Negligence is 
failure to take that precaution, which a reasonable and 
prudent person is expected to take. Even if an act is found 
to be negligent, it may not be construed to mean as rash in 
a given case. Culpable rashness is acting with consciousness 
that mischievous consequences are likely to follow although 
the accused hoped, even though he hoped sincerely, that 
consequences might not follow. Criminality lies in not taking 
the precaution to prevent the happening of the 
consequences in the hope that they may not happen. On the 
other hand, negligence is an act done without doing 
something, which a reasonable man, guided upon those 
considerations, which ordinarily regulate the conduct of 
human affairs, would do, or an act, which a prudent or 
reasonable man would not do in the circumstances 
attending it. The Apex Court in the case of bhalchandra Vs. 
State of Mahashtra, reported in AIR 1968 SC1319, 
approving what was said by Straight in Empress of India vs. 
Indu Beg, (1881) ILR 3 ALL 776 held that criminal 
negligence is the gross and culpable neglect or failure to 
exercise that reasonable and proper care and precaution to 
guard against injury either to the public generally or to an 
individual in particular, which having regard to all the 
circumstances out of which the charge has arisen, it was the 
imperative duty of the accused person to have adopted. 

19. As deliberated in foregoing ponderings that in order to convict a person under 

section 279 IPC the following ingredients are to be proved- (a) that the accused 

was driving the vehicle; (b)that the accused was driving the vehicle on a public 

way; (c) that the accused was driving the vehicle rashly or negligently and (d) 

that it endangered human life or to likely to cause 7 hurt or injury to any other 

person. Similarly, in order to convict a person under Section 337 IPC the 

prosecution is to prove- (a) same act was done rashly or negligently (b) the act 

endangered human life (c) hurt was caused to any person in doing such act. 
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20. In the present case, the evidences of the twoeyewitnesses to the 

incidencereleasedthat the felonious vehicle was moving hurriedly. There is no 

iota of evidence concerningrecklessness or carelessness of the driver of the 

Scorpio either in the statement of the eye witness or other witnesses. Only the 

fact of moving fast of a vehicle not appears to be prove of rashness as decided 

by Hon’ble Apex Court in the case of State of Karnataka Vs. Satish. Prove of 

rashness or negligent driving depends upon the factual matrix and 

circumstances of each case. 

21. In the light of the above discussions, on scrutiny of the materials and evidence 

on record, it is found that in the instant case none of the prosecution witness 

able to prove rashness or negligence of the accused in driving the offending 

vehicle on the momentousdaylight. In this case the witnesses have overthrew 

that so-calledautomobiletroop by the accused hit the tempo of informant which 

was parked nearby the road. The prosecution side failed to establish and prove 

the fact and circumstances upon which any negligence on the part of accused 

may establish. The prosecution side failed to tender any evidence to prove 

direction of the Tempo through which the same was parked or exact location or 

direction of the road. No evidence presented before the court for establishing 

the rashness or negligent on the part of accused. 

22. Therefore, in the light of all the above said discussions this court finds that 

prosecution side failed to adduce any cogent, clear, truthful, corroborative and 

coherent evidences to prove the rash and negligent driving of the accused 

person of this case. 

23. Hence, in absence of any cogent evidence this court finds that prosecution side 

failed to prove the guilty of accused beyond any shadow of doubt. As such the 

accused person is acquitted and sets liberty. Bail bonds extended for six months 

in view of section-437A of Cr.P.C. 

24. Judgment is pronounced in the open court, which is given under my hand and 

seal of this court on 09th day of June, 2020.  

 
(Sri N. J. Hoque) 

               Chief Judicial Magistrate, 
                  Sonitpur: Tezpur 
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ANNEXURE 

1. Witnesses for Prosecution:- 

PW 1: Sri Probal Jyoti Goswami, the informant 

PW 2: Smt. Dibyalata Goswami 

PW 3: Aitu Devi 

2. Witnesses for Defence: NIL 

3. Court Witnesses:  NIL 

 

4. Prosecution Exhibits: 

Ext 1 : FIR 

Ext 1(1): Signature of PW 1 

 

5. Defence Exhibits: NIL 

6. Material Exhibits: NIL  

 

 

Chief Judicial Magistrate  
                                                                                         Sonitpur, Tezpur 


